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Admfnistratr‘vs receivers—Appointment  of receivers—Charge—B8ank overdraft—Faciiity
letter—Qverdraft payable on demand—Meaning of ‘on demand’'—Time for payment—~Mechanics of
Paymant—whether company shouid have reasonsble time to raise funds.

The words ‘repayable on demand' used by a bank in an overdraft facility letter o a ccmpany
meant what they said and it was in no way inconsistent for a bank, or any other lender, to grant a
faciiity which it and the borrower bcth envisaged would last for some time, but with the caveat
that the lender retained the right to call for repayment at any time on demand. The bank was
iherefore entitled to do as it did and to require the company to rapay on demand.

Where payment on demand was required, the company should be given a reasonable time
necassary to offect the mechanics of paymert ( Bank of Baroda v Panessar (1986) 2 B.C.C.
99,288, (1987] Ch 335 ). Although Australian and Canadian authorities might support the view
that a company should be given a reasonable time (of up to a few days) to raise the finance to
effect payment on demand, there was no evidence here to suggest that the sum could be raised
in a few days anyway, and the interesting academic question as to whether the mechanics of
payment test should be affirmed or rejected at appellete level could have ro bearing on the
present facts and recaivers could be prcperty appointed. 5

The following cases were referred to In the judgment of Kennady LJ:

L

" Bank of Baroda v Panessar (&éae)"z B.C:C. 99, ése: (19871Ch 335. - .
Titford Property Co Ltd v Cannon-Street Acaaptances Ltd (unréported. 25 May 1975) .
Whonnock Industries v National Bank of Cana.da (1988) 42 DLR (4th) 1 .
Willams & Glyn's Bank v Bames (1981) Com LR 205 .
Representation

Edward Cohen (instructed by Freemans ) for the appellant first defendant.
Richard Barraclough (instructed by Camiilins ) for the applicant second defendant.
Guy Phillips (instructed by Hammond Suddards ) for Lioyds Bark plc.

JUDGMENY T .

Lennedy LJ:

Outline

The appeliant, Mr Jeffrey Lampert, was at ail material imes the chairman of Heritage plc which,
from 1981 onwards, was a customer of the respondent bank Heritage required overdraft facilities,
and in that conrection the bank from time to time invoived Mr Lampert, and sometimes his wife
as well, with the resuit that:

(1) In 1983, to secura the Heritage overdraft, Mr and Mrs Lamgert gave to the bank a
second charge over their home at 22 Neville Drive, London, N2. There was a first charge in
favour of a building society.

(2) On cr about 21 September 1990, in consideration of the bank making or continuing to
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make advances to Heritage plc, Mr Lampert guarantead payment on demand of all money,
atc. owed by Heritage to the bank. The guarantee was limited to £500,000 and originaily its
‘erms waere qualified in a side lstter of 2 October 1390 which, the bank contends, was set

zside by agraement during 991,

(3) In Januery 1994 the bank offered to releasa the charge upon the Lamperts' home
raferrad to at (1) above, but in fact at that stage nothing further was done to tiat end. *508

4) In August 1995, when the bank was not prepared to lend the company more than
£725,000 by way of overdraft, Mr Lampert cbtained from the bank - for the banefit of the
company - 3 bridging loan of £250,000. That loan was secured by a furthar charge on 22
Neville Drive, which again involved Mrs Lampert. £100,000 of the bridgirg loan was repaid
in late 1395, but on 14 March 1998 the bank granted a further bridgirg loan of £100,000, so
that Mr Lampert's liability was once again raised to £250,000.

On 10 July 1998 the bank required the company to pay the sum of £5094,832.03 which the
company then cwed by way of overdraft repayable on demand, and on 11 July 1998, when
payment was not forthcoming, the bank appointed as joint administrative racaivers Scoit Bames
and Simon Morris of Grant Thornton. Two days later the company dispersed with the sarvices cf
Mr Lampert, and on 23 July 1998 he was asked:

(a) to honour his 1990 guarantee by paying £500,000: and
(b) to repay his bridging loan which, inclusive of interest, then stood at £252,661.43.

Thosa payments were not forthcoming, so on 10 Decembar 1996 the bank started proceedings in
the Queen's Bench Division to entorce the guarantee. On 19 Noveraber 1997 Master Trench
gave judgment for the bank pursuant to O. 14 of the Rules of the Supreme Court . Mr Lampert
appealed, but on 18 December 1997 that appeal was dismissed by Popplewell J, and from the
order of Poppleweil J he now appeals to this court. -

On 23 January 1997, lust over one month after the commencement of proceedings in the -
Quaan's Bench Division, the bank commenced procaedings against Mr and Mrs Lampert in the
Cnancery Division. The originating summons sought: _

(1) payment by Mr Lampert of the sum then nwing by way of bridging loan, namaty
£265,108.60 olus interest: and s

(2) as against Mr and Mrs Lampert, possassion of 22 Neville Drive pursuant to the August
1995 legal charge. .

On 18 December 1997 Master Bowman macde the orders sought and on 17 June 1998
Neuberger J dismissed Mr and Mrs Lampert's appeal. Mr Lampert's appeal from the decision of
Neuberger J is the second matter which is before this court. Mrs Lampert did not seek to appeai
from the judge. Her application for leave to sppeal was refusad by the single Lord Justice, and
‘¥as ranewed before us at the commencement of the Fearing on 2 Novernber 1998, We deciined
(o give leave, and said that we would giva our raasons fcr that decision later. Those reasons are
{0 he found at the end of this judgment.

“lueen's Banch actibn

Mr Cohen, on behazif of Mr Lampert, submits, rightly, that in these two actions all that he has to
show in order to succeed is an arguable defence - ‘an issue or question in dispute whnich ought tn
be tried’, cr come cther reason why there should be a trial (see O. 14, r. 3 ). In relation to the
Quaen's Bench action Mr Cohen makes four principal submissions, and | propose to look at each
in tum.

The demand was premature

The first submission recognises that the 1590 contract cf guarantee made between the bank and
Mr Lampert expressly entitles the bank to ‘payment cn demand’ ‘and contains in o, 18 these
words:

It shall not be necessary for the bark before claiming payment hereunder to resort io or
seek to enforce any other guarantee or sacunty whether of the Customer or of eriy other
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Nevertheless Mr Cohen contends that the words of the contract were qualified by the bank's side
letter of 2 October 1990, the final paragraph of which reads:

'i confirm that in the event of Heritage pic defaulting in its obligations to the bank, the
bank will, if and to the extent that it considers it practicable to do so. pursue its remedies
against Heritage pic for a period of three montis hefore seeking to sacovar any moneys
fom you under the guarantee but this will not apply if, in our opinion, ycur financial
Fosition is deteriorating at that time.

Hcwever, as is clear from the documents, the side letter was reconsidered at a later stage. On 21
March 1991 the bank, represented by Mr Brooks, and Mr Lampart discussed tha bank's
recuirements if it was to continue to support Heritage pic and, according to a letter written by Mr
Broors on the following day, it was agreed that the restrictions placed upon the guarantee by
means of the side letter of 2 October 1990 would no longer apply. The letter of 22 March 1991

continues:

'Please sign and retum the enclosed copy letter as your confirmation that the Side
Letter dated 2nd October 1990 is cancelled. In view of the security which is to support
your Guarantae your wife's confirmation will also ba Jecessary.’

Mr Cohen submitted that the reference in the letter to Mrs Lampert should raise doubt as to
whether there was an agreement made in her absence on 21 March 1991, but that does not
seem to ma to follow. The fact is that if the side letter was cancelled the position of Mrs Lampert
was more expased in that the bank would be able to resort at an earlier stage to the 1983 charge
on the matrimonial home. Mr Cohen also pointed out that in his second affidavit Mr Ball, on
oehalf of the bank, when he referred to and exhibited the lotter of 22 March 1991, did not go on
t0 say that the letter itself referred 1o an zgreement made ¢n the preceding day. That seems to

.Me to be a hopeless point. The letter speaks for itself, and Mr Ball's concemn was (o produce a

highly significant document which Mr Freeman, in his affidavit on behalf of Mr Lampert. had
apparently overiooked. Mr Lampert himseif Swore an affidavit dated 19 September 1997 to which
Mr Cohen invited our attention, but that affidavit simply does not address the question of what
happened on 21 March 1991,

't seems clear to me that on receipt of the letter dated 22 March 1991 Mr.and Mrs Lampert had
the good sense to seek legal advice, with the result that on 18 April 1991 McKenna & Co, the
solicitors who had been consuited, wrote to the bank. Part of their letter reads:

Having briefly read the terms of the second mortgage dated 21st July 1983 | note that
this is a “all monies” security and was executed by both Mr and Mrs Lampert. | suggest
that this is sufficient for the bank in raspect of Mr Lampert's liabilities under his
glarantee and that nothing further reeds to be signed. | explained this to Mr and Mrs
Lampert.

I note that the Bank also want Mr and Mrs Lampert to confirm that the restrictions upon
the guarantee contained in a side letter dated 2nd October 1990 would no longer apply.
! understand that the guarantee was always interded to be a “last resort’ guarantee of a
limited amount and | cannot advise Mr Lampert to extend it so that the Bank can make a
demand at any time imespective of whether or not the Company has exceeded any
agreed overdraft limit and whether or nct the Bank has first demanded repayment from
tke Company.’

Lampert's point of view, must have been that the bank had the whip-hand. if it was to continue to
give financial support to Heritage it *510 could lay down its terms. No doubt McKenna's letter of

V)
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16 April 1991 did, as Mr l.ampert asserts, have tha result that in May 1991 there were further
discussions tetween the bank, the financial director of Heritage and Mr Lampert about the
cancellstion of the side letter. As Mr Prillips, for the bank, points out in his skeleton argument,
oth sides seem to have a similar recollection of those discussions. Mr Lampert says:

it was agreed that the side letter of 2 October 1991 would be cancelied, but on the
understanding that the gi:arantee was to be one of “last resort”.'

Mr Brooks' recollection is as set out in his letter of 1 August 1991 which is quoled belcw.

Having got what they could by way of further concassion from the bark Mr and Mrs Lampent
signed a copy of the bank’s letter of 22 March 1991 and that Cnoy was ratumed to the bank by
MecKenna & Co under cover of their letter of 14 June 1991, Part nf that letter raads: -

‘As regards the second letter which refers to the restrictions on the quarsntee contained
in 3 side letter dated 2 October 1990 no longer applying, | have aiso advised Mr and
Mrs Lampert in relation to it and mqy have been prepared to countersign this letter to

of “last rasort” and that the Bank would proceed against the Company for overdue
indebtedness before calling the guarantes; | telieve that this is also ycur understanding
of the naturs of the guarantee as mentioned at 3 recent reeting with Mr Lampert and
the group financial director, Mr Gsorge Rayror.’

it is roteworthy that the letter doss not call into question the agreement of 21 March 1991 to
whnich the enclosed lettsr expressly refers. On the contrary it refers to the restrictions in the side
isttar ‘no longer applying’ and to Mr Lampert's ‘understanding’ which the writer believes is alsp
the understanding of the bank, Mr Cohen seeks to rely upon ihe letter of 14 June 1991 as
evidanca that as a resuilt of the discussions which took place in May the bank had contractually
modiiied its position. In my judgment there is, in raality, no evidence to that effect. All that can be
discemed is the bank offering some re-assurance, falling well'short of a contractual obligation,
that it would-look first to Heritage to pay its debts. If there had been any contractual obligation to
that effect | dc not doubt that the writer of the letter of 14 June 1991 would have said so in clear
terms. ‘According to the bank the final position was as set out in Mr Brooks' letterto Mr and Mrs
.ampert of 1 August 1991, the material pant of which reacs: ) .

‘With regard. to the circumstances where re-payment v/ould be sought urder tre
guarantee, the Bank would look ‘niially to company assats for recovery aof
indebtedness: If after reasonable efforts full recovéry has not been made, tha Bank
would seek to recover the outstanding indebtedness under the Guarantee of Jeffray

Lampert.

't should te noted however that demand may be made on Jeffrey Lampert under the
(Guarantee immediately after demand upon the Company to enable interest to run from
the date of demand even though recovery under the Guarantee would be in accordance
~ith the preceding paragraph of this letter.’ : '

Mr ard Mrs Lampert say that they never recsived that latter, but there seems to be ro reason to
doubt its suthenticity, and if authentic it doas represent a centemporaneous aceount of the bank's
position folloving the negotiations of May 1991, a position wkich, as Mr Phillips has pointed out,
iS substantially in line with Mr Lampert's own recolleciion of what occurrad.

*511

in the light of the evidence which | have carefully reviewed it seems to me that it is quite
impossibie to contend, as Mr Cohen does, that there was anything ieft of the side lettar after 21
March 1991, or at any rate after 14 Juna 1991 when the signed copy of the letter of 22 March

(O)}
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situation at that date was govemed by cl. 16 of the guarantee,

Qverdraft of Heritage not payabls on demand?

Mr Cohen's next erincipal submiesion is that on 10 July 1998 the bank was not entitled to
aérnand immediate Payment from Heritage, so ihere was no defauit on the part of Hentage to

Mr Cohen accepts that the relevant facility letter of 3 April 1996 stated in terms that ‘any amounts
owing under the facility are repayabie on demand’ but ha submits that the latter has to be

considered in the light of all the circumstances known to the parties,

The circumstances which he identifies are as follows:

(1) the facility letter set out limits as to the amount of the averdraft for the period up to and
heyond November 19986;

{2) in order to establish the facility the bank charged an arrangement fee of £7,500:

(3) as part of the amangement it was agreed that the board of the company and the banks'
advisers Grant Thomton would camy out a review, that review to be completed by 31 July

(4) as recorded in the facility letter, the company undertook to sell its Fremises at Unit 3,
Marshgate Lane, Stratford. In that connection it was envisaged that completion might not
take place untii January 1997: and

(5) the facility letter Specified the extent 1o which at any one time the company's availabilg

Jebtors must exceed in total its borrowing by way of bank overdraft,

through a slack perind to reach the busier pre-Christmas trade. The fa

.
itis the bank's present intention to make the facility available until 28 February 1997 cr
such later data ag rmay from to time be advised in writing by the bank. All monies from
tima to time owing to the bank under this facility shall be repaid no later than the agreed
2xpiry date,’ :
That was, Mr Cohen contends, more than-a mere expression of the bank's state of mind at the
time of granting the facility. It was in reality a clear indication of the duration of the facility, an
indication upon which Heritage was entitled to rely, and although it is true that on 10 July 1998
Heritage's overdraft exceeded by £94,000 the level indicated by the facility letter, Poppleweil J
was right to say, as he did, that because some flexibility had been allowed by the bank in reiation
to overdratt limits the company's failure to abida by the overdraft limit set put in the facility letter

was not the bank's best point.

Mr Cohen pointed out that in Ttford Property Co Ltd v Cannon Street Acceptances Ltd
{unraported, 25 May 1975) , a case which concemed fixed-term overdrafts, the words ‘512

‘payable on demangd’ were held by Goff J to be ‘completely repugnant to the whoje facility’ and
that, Mr Cohen submits, is at least arguably the position in the Present case. He recognisas that
in Williams & Glyn's Bank v Bames (1981) Com LR 205 that fine of argument did not prevail,
2ven though the lender knew the purpose for hich the money was to be used, As an alternative
Mr Cohen submits that ‘on demand’ should be construed as meaning no more than that the bank
was entitled to damangd payment if otherwise entitled to it,
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éorﬁmonweﬂh authorities, and concluced that in English law the debtor is only entitled to the

lime necessary for the mechanics of Payment, not for time to raise the money

if it'is not there to

be paid. In the present case, Mr Cohen concedes, the company was given the time necessary for
the machanics of payment, but he submitg that the approach adopted by Walton J should now be
considered at appellate level to see whether or not it would give way to the more libera| approacn

adopted in Canada and Australia. However the liberality of the Commonweaith approach must
not te overstated. In Whonnock industrias v Naticnal Bank of Canada (1988) 42 DLR (4th) 1 the

British Columbia Court of Appeal reviewed the authorities, and conciuded that
ing i ian law now requires that lenders should give ‘at ie
which to meet the demand. Reasonabls notica, it was said, may range from
tima at all, In that case seven days had been dliowed by the lender, and
instance held that to be insufficient. On appeal his decision was reversed, the
1%

The Canadian law demonstrated in the decisions does not contemplate

where the amount
ast a few days’ in
a faw cdays to no
the judge at first
court saying at p,

more than a

few days and cannot encompass anything approaching 30 days. In the decisions noted
nothing approaching the seven days permitted here has been classed as Unreasonable,
The cases in which the requiremenit for f@asanabie notice evoived deaj with notices of
an hour cr iess. None of them holds that a rotice of more than cne day was‘inadequste

and nona refers to the need for a notice of more tham a ‘ew days.,

For the bank Mr Phillips submits, znd | accept, that even if this court were ultiméteiy to reject the

mechanics of payment test in favour of the Caradian ang Australian appro

ach - despite the

rowerful arguments set out by Waiton J_.in favour of his- conclusion - that wouid be of no
assistanca to Mr Cohen 0N the facts of this casas, There is no evidence to Suggest that given a

‘ew more days Heritage couid have found nearty £600,000. The evidence |

S to the opposite

=fiect. Mr Lampert's affidavit of 2.8 March 1997 suggests that at the material time there were

ipotential purchasers’ of the Heritage Group, but only one has been identified.

Mr Cohen invites

our attention to a fax of ‘513 11 July 1996 indicating that on 10 July 1996 the board of SLR Plast
Group in Tal Aviv considered the cossibility of acquiring or merging with Heritage plc. The sender
Promised a letter ‘which will outline our Preé-conditions in order to start negotiatior;s’, Clearly,
despite Mr Lampert's indication to the contrary, that approach was in its infancy, ang as Mr
Phillios points out, when the recaivers were appointed the approach was not oursued.

Furthermore, aven if a buyer for the company had been found that does not of

itself indicate that

there would have been any payment of the company’s dabt to the bank. Nowhers is it suggested

that there was any other lender available to taka over that debt,

‘N my judgment therefore the interesting acadamic Guestion as to whether the mechanics of
Payment test should now be affirmed or rejected at appellate level can have no bearing cn the
Fresent case because, whatever ihe test, on the evidence the bank was entitled to appuint

raceivers when it gid.
2ther grounds for granting leave to defand

A2 Mr Cohen noints out, O. 14, r, 53 pemmits the court to grant leave to defe

nd even where it

~annot identify a triable issye, Mr Cohen submits that the power shouig be exercised in this case
Cecause it is arguable that the bank behaved harshty and uriconscionably and acted with

unjt:;ﬁﬁable haste towards an established customer, He also pointe to the fact
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judgment against Mr Lampert under O. 14 - and | can find nothing in Mr Lampet's cornplaints
against tha bank which should entitle him to lsave to defend, Accordingly in my judgment
Popplewell J was right to find as he did, and so far as the Queen's Bench action is concerned |
would dismiss the appeal.

Chancary acticn

In relation to tha decision of Neuberger J Mr Cohen raises one preliminary matter and two
Substantive pcints.

Freliminary

The preliminary matter concerns the riegotiations in August 1995 leading to the bank's second
charge un 22 Neville Drive. It wiil be recailed that in addition to the tuilding sociaty's first charge
the bank had in 1983 been granted a charge which in January 1994 it had offered to release. Mrs
Lampert has contended that in August 1995 she was unaware of the existence of the bank's
2arlier charge, and that if aware of it she wouid not have agreed io a further charge. Mr Lampert
“ontended that he was !ed to believe that the earlier charge had bsen discharged. Initially Mr
Croudacs, for ihe bank, thought it most unlikely that he would have given that imoression in
ralation tc the eanlier charge, but having had a chance to consider his letter to Mr Lampert cf 12
sanuary 1994, in which he offered to release the earliar charge, Mr Croudace accepted that he
may in August 1995 have said that the bank had released, or would not rely upon, the eariier
charge. Mr Cohan accepts that thers is therefors no longer a live issue as to the bank's stance in
August 1995 in refation to the earlier charge, but he points to Mr Croudace's original reaction as
an indication of unreliability on the part of the bank's witnesses, and as an indication of the nead
ior tha whole matter to be fully investigated at a trial following fuli discovery. In my judgmant the
fact that Mr Croudace corrected his evidence as soon as he had the opportunity to ccnsuit the
‘elevant documentation is commendable, and adds nothing to Mr Cohen's case,

'514
t'ndermining the bridging /oan

y ¥ .
Mr Cohen's first substantive point in relation to the Chancery action is that the bridging loan of
£250,000 which Mr Lampert: obtained in August 1995 was intended to be a short-term loan, to ha
repaid by Heritage as its pasition improved. It was envisaged that when the overdraft came down
o £725,000 and the loan was repaid the bank's charge on 22 Neville Drive, which was entered
irto to secure the bridging loan, would be released. Mr Cohen contends that By reducing ths
overdraft facility to Heritage prematurely, during the existence of the bridging loan, the bank

rendered it impossible for Heritage to repay that loan and so the bank was in breach of its
coniractuai duty to Mr Lampart. -

Undcubtedly the bridging loan was intended to provide short-term ralief for Heritage, so that in
addition to an overdrait facility of £725,000 that company would have £250,000 available by way

background the bank, on 10 August 1695, offered a bridging loan of £250,000. Part of the facility
Iatter raads: e ;R

‘The amount bofrowed will be repayable in full on demand, but it is the bank's present
intention to make the facility available to you until 30th September 1995 on which date
the amount then owing to the bank shall be repaid.’

In a letter to Mr Lampert of the same date Mr Croudaca speaks cf the bridging loan being repaid
by Heritage by late Septernber 1995 or earty October, when it was anticipated that the Group
borrowing would be reduced to within £725,000. The letter makes it clear that at thai time the

On the same day, 10 August 1995, the bank offered overdraft facilities to Heritage not exceeding
£725,000. Part of that facility letter reads: ‘

“Any zmounts from time to time owing under the faciiity are repayable on demand but it
s the Bank's prasent intention to make the facility available until 30th September 1995
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not recfue;ting leave to a

despite the requirements of O, 59, r. 14(4).

Dy saying that after judg

ment Mrs Lampert

=T ey rveuvorger o COUNSeY TTerT appeanng Tor Mrs Lampert said 'l am
ppeal’. No zpplication for leave ‘o appeal was ever made to the judge

Mr Barraclough sought to expiain that omission to us
was not legally aided. That cannot be a satisfactory
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#xolanation for the omission, Nevertheless we, lika the single Lorg Justice, have looked at the
menits of Mrs Lampert's notica of appeal. As the single Lord Justice said when refusing leava ‘the
“*ssantial point is whether there was (on the Cconceded facts) a materiaj répresantation’ in refation
o the existenca in 1995 of the 1983 charge. In reality, as the judge found, thers was no matariaj
misrepreaantaﬂon and so, In my judgment, despite tha Submissions made to us, Mrs Lampert
~annot identify any ground of appeal worthy of the attention of this court,

Mummery LJ;

I agree.

(Appeals ang application dismissed with costs)
518
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